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Qntario's Vehicle Sales Regulator

Order:

1. None

Reasons for Decision

Introduction

Ontario Motar Vehicle Indus#ry Cauncit

E,5 Ov~rtc~ [3tvd., Suite 30U, Torc~r~ic UN M4H 1 P1
TEL• 41 b.226.45U0 Fax: 416-221,...320f3

l~;ll Free: 1 -80(1-94:3-b()02 omvic.on.ca

This matter proceeded before a Panel of the Discipline Committee pursuant to Section 17 of the
Motor Vehicle Dealers Act 2002.

The Registrar was represented by Brian Osler and Andrea Korth.

The Respondents were represented by Brent Arnold, who was present with the Respondent's
owner, Anil Puri.

The Panel consisted of Keith Cooper (Chair), Paul Burroughs (Vice-Chair), and John
Morabito(Vice-Chair). Luisa Ritacca attended as Independent Legal Counsel to the Panel.

The panel marked the Notice of Complaint dated December 12, 2103 as Exhibit #1.
The panel marked the Statement of Response, dated March 27, 2013 as Exhibit #2
The panel marked volume I of the Registrar's Book of Documents as Exhibit #3.
The panel marked volume II of the Registrar's Book of Documents as Exhibit #4.
The panel marked the Respondent's Book of Documents as Exhibit #5.

Reasons for Decision:

The Notice of Complaint (NOC) dated December 12, 2013 contained 34 paragraphs
relating to breaches of the MVDA and the Code of Ethics. In particular, the respondents were
alleged to have breached section 4 of the MVDA, and sections 4 and 9 of the Code of Ethics.

After having called evidence on all of the allegations set out in the NOC, the Registrar
advised the Panel prior to the start of its closing submissions that it intended to withdraw the
allegations set out in paragraphs 31, 32, 33, and 34 of the NOC. These allegations related to
deficiencies in the Registrant's advertisements in relation to the required "As Is" statement. In
light of the Registrar's decision to withdraw, the Panel has not considered any of the evidence
called on these allegations.

Counsel for the Registrar made submissions on the allegations contained in paragraphs
25, 26, 27, 28, 29, and 30 in the NOC.

The nature of the remaining allegations was that the Respondent Automotive Wholesale
Inc., operating as Toronto Auto Group, placed advertisements on Kijiji, an Internet marketplace,
with an address other than the Respondent's registered Dealer address. The advertisement
contained an address located in Marmora, Ontario, which at all material times was registered to
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Top Quality Auto, a company unrelated to the Respondents. The Respondent, Automotive
Wholesale Inc.'s registered address is in Toronto. These allegations were collectively referred to
as the "Marmora Allegations".

Thus, the Registrar alleged, the address used by the Respondents in the advertisements
was not an address which the Respondent was authorized to use, and as such was in
contravention of s.4(2)(b) of the MVDA. Counsel for the Registrar submitted that the
advertisements were placed by the Respondents, for a car owned by Automotive Wholesale
Inc., to which the public was invited by the Respondents to an address not registered to them.
Mr. Oster further submitted that the Registrar had not authorized the use of this location, and
thus the Respondents were in clear violation of s.4(2)(b).

Counsel for the Registrar also submitted that by violating s.4(2)(b) of the MVDA the
Respondents had also violated s. 9(1) and (3) of the Code of Ethics. In particular, Mr. Oster
submitted that the actions of the Respondents were unprofessional and unbecoming of a
Registrant, with respect to ss.(1). With regards to ss. (3) of the Code of Ethics, counsel
submitted that the Respondents had failed to use best efforts to avoid misrepresentation and
unethical practice when placing these ads.

MVDA s.4(2)(b)

Section 4(2)(b) of the MVDA provides as follows:

4.2) A motor vehicle dealer shall not,

(b) invite the public to deal in a place other than the place that is authorized in the
registration of the motor vehicle dealer.

As noted above, the Respondent's registered address is in Toronto, while the online
advertisement indicated the car was available at a different address, registered to a different
registrant in Marmora, Ontario.

Prior to the Respondents placing the advertisements at issue, there had been
discussions between Mr. Puri and representatives at OMVIC with respect to this issue.

On January 26, 2012, OMVIC brought to the attention of the Respondents a concern it
had with its registered address in a particular online advertisement. Mr. Puri responded the
same day noting he would have his IT person investigate upon his return to his office after some
time off.

On February 3, 2012 OMVIC performed an inspection of Mr. Purrs dealership. The
Panel was provided with the inspection results, which included a notation that Mr. Puri was in
compliance with the listed standards. Further, in an appended written note, the investigator
noted that Mr. Puri kept "all of the sales agreements for all locations (Toronto, Thunder Bay,
Oshawa, and Trenton) in one binder. Asked how we know what location the vehicle was sold
from, he pointed out check boxes on each bill of sale that state Oshawa, Trenton, and Thunder
Bay, and said that the box should be checked and said if they aren't that we can tell from the
address of the purchaser. He said that all the vehicles go through 1 rin, and they all go through
TAG's dealer number".
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The investigator also noted that "Anil asked us for suggestions in advertising in various
areas. He said that Kijiji will only let him advertise in his postal code. He said that if he needs to
open a bunch of p.o. Boxes all over the province to have a postal code, he will. Informed Anil
that solution would not work. Advised him we'd check with Andrea Korth and get back to him".
Later the report noted that they had "discussed advertising out of his jurisdiction with Kijiji and
we advised Anil that it isn't just a Kijiji rule, we checked with Andrea as per Reg's and CoE. Anil
asked how he can get around it. He said that if he needs to become registered in 30
jurisdictions as a broker, or wholesaler he will do this. Advised he can't get around it like that as
he doesn't fall under the classes".

In the final section of the report, the investigator noted that Mr. Puri had been informed about
the requirements under s.4(2) of the Act.

On February 6, 2012 an advertisement appeared on Kijiji that suggested the dealer's
address was in North Bay. Mr. Puri replied the same day with the explanation that "Kijiji and
Craigslist require a local postal code for their ads that is why we use a local postal code but no
address...we were using the 'drop off centre' which you objected to so please help me find a
solution. Is there a class of dealer (broker?) I can register in the 37 areas that KIJIJI has I am
willing to pay the cost. We would like to find a solution that satisfies OMVIC. Could you please
ask the legal department to help us find a solution or an opinion on this matter".

OMVIC replied the same day, noting that "there are dealers who are able to advertise
outside their region without inputting a local postal code. I would suggest you contact Kijiji about
this". Mr. Puri, again on the same day, replied noting that he would "try, but we know from
practice Kijiji computer system takes the ad down based on postal code or address, we do put
in the body of the ad where we are located (Toronto). Chad Glozier, assistant to VP Kijiji
Canada and us have had many discussions over this but I will check again. However, if the
solution to making you happy is to register TAG in 37 areas of Kijiji I am willing to do it, this may
be a dumb request but is there a class for'cyberstores'?"

The following day OMVIC responded that there was no cyberstore class, and that the
Respondent would need to operate from all 37 locations.

On March 27, 2012 Mr. Puri sent an email to OMVIC which he copied to legal counsel
for the Used Car Dealers Association (UCDA). The email stated:

"With all due respect, I forwarded your emails to Jim Hamilton @ UCDA for an opinion,
he thinks the following could work under the current legislation. How can I arrange for you to
discuss this matter with Jim Hamilton. Would you call him or would you like him to call you?
hope we can resolve this without having to register 30 dealers licenses in Ontario as I am
learning it would entail having 30 leases with 30 monthly rent payments a year etc., this seems
unworkable as the costs associated may be greater than the benefits received. As a Ontario
Registered dealer I would like to think we can do business anywhere in Ontario. I don't think the
intent of the legislation was to rob dealers or consumers of the power and reach of the Internet.
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While we chose to heed your email of February 6 through a suspension of our province
wide advertising, and while this has cost us a substantial part of our business we have used the
last two months to gather the opinion of lawyers and the UCDA. We now feel confident in re-
launching this effort with full disclosure containing our dealer name as the most prominent part
of the ad with our physical location clearly stated...

Based on UCDA's advise, we don't believe our ads are misleading if they clearly state in
large letters that we are based out of Toronto, Ontario. We feel this would meet and exceed the
letter and spirit of disclosure in advertising regulations in the act as well as your concerns.

Through this spirit of cooperation, compliance and consumer interest we want to be in
full communication that our due diligence is done as we move forward serving Ontario
consumers. If need be, lets discuss this further my lawyer is available to meet with your legal
department to try and resolve this matter to everyone's satisfaction".

OMVIC responded on March 28, 2012 noting that the Mr. Puri was correct that dealers in
Ontario can do business anywhere in the province, provided that any advertisements do not
suggest that the dealership is located in any area other than one in which it is actually located.
OMVIC also confirmed that ads need not require the dealership address, but that providing an
incorrect address is misleading. OMVIC also noted that the Respondents attempts to get
around Kijiji's rules were causing them to produce misleading advertising. The letter also noted
that this was not a matter for negotiation, and that any further breaches may result in action
being taken by OMVIC.

The Respondent replied on March 30, 2012, stating that he would get back to OMVIC
"once I consult with UCDA and my lawyer. We disagree with your stand and interpretation of the
word "misleading" in regards to this advertising medium. To the best of my recollection we have
met once in your office and have always complied with your demands, my current emails are
asking for guidance and to find a solution and not in anyway trying upset you".

OMVIC responded on April 2, 2012 stating that "there is no solution to the issue of
implying your dealership is located in areas of the province where it is not, this is misleading as
far as OMVIC is concerned. We will have to agree to disagree with respect to this issue".

Thus, it is clear that there was a lengthy dialogue between Mr. Puri and OMVIC, at the
end of which there appeared to be no consensus. Mr. Puri, though, and his counsel before us,
submitted that the advertisements were not meant to circumvent the MVDA or the Code, and
were merely a way of dealing cars on the Internet marketplace, something that could not have
been contemplated at the time the legislation was enacted.

While the Panel can appreciate Mr. Purrs position, the appropriate forum at which to
address this problem is at the legislative level, and not through a disciplinary hearing. The Act is
quite straightforward in its wording, setting out that a dealer "shall not invite the public to deal in
a place other than the place that is authorized in the registration of the motor vehicle dealer".
The Respondent's dealership is registered in Toronto, and the advertisements in question
indicate prominently that the dealer of the vehicles for sale is located elsewhere. Although the
advertisements include the Respondent's name and address, this does not meet a strict
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interpretation of s.4(2)(b). Accordingly, the Panel found that the Respondents, Anil Puri and
Automotive Wholesale Inc. o/a Toronto Auto Group, were in violation of this section.

Code of Ethics

As noted above, OMVIC also alleged that the Respondent had violated s. 9(1) and (3) of
the Code of Ethics. Subsection 1 provides that "In carrying on business, a registrant shall not
engage in any act or omission that, having regard to all the circumstances, would reasonably be
regarded as disgraceful, dishonourable, unprofessional or unbecoming of a registrant'.

Counsel for the Registrar submitted that by violating s.4(2)(b) of the MVDA the
Respondent had also violated s. 9(1) and (3) of the Code of Ethics. In particular, Mr. Osler
submitted that the actions of the Respondent were unprofessional and unbecoming of a
Registrant, with respect to ss.(1). With regards to ss. (3) of the Code of Ethics, counsel
submitted that the Respondent had failed to use best efforts to avoid misrepresentation and
unethical practice when placing these ads.

With respect to 9(1), the Panel noted that the wording states that an act or omission
must have "regard to all the circumstances" and must be "reasonably" regarded in order to
make a finding of — in this instance — unprofessional behaviour or conduct unbecoming of a
registrant. In the matter before us the Respondent maintained communication with OMVIC,
addressed the problem before it in various emails, sought counsel from its own lawyer, as well
as advice from counsel for the UCDA. In testimony, Mr. Puri testified that it was at this point
communication appeared to break down, as neither the UCDA counsel nor the OMVIC
representative would initiate a call to the other. This testimony was not contradicted. At no time,
as indicated by the emails before us, did the Respondent take an unprofessional tone with
OMVIC, or conduct himself in a manner in which it could reasonably be said to have acted in
conduct unbecoming of a registrant. Having regard to all of the circumstances, as the section
states, it appears to us that the Respondent took numerous steps to find a solution satisfactory
to both himself and OMVIC. Mr Puri could have been more pro-active, but he did try to find a
way to achieve his goals that was not at odds with OMVIC. As noted in one email from OMVIC,
the parties would just have to agree to disagree on what could be done. Having regard to all of
the circumstances, as the section states, it appears to us that the Respondent was diligent in his
attempt to find a solution to this matter and took numerous steps to rectify it. As noted in one
email from OMVIC, the parties would just have to agree to disagree on what could be done.

Counsel for OMVIC submitted that a violation of the Act, in essence, triggered an
automatic breach of the Code of Ethics, but that is not the case. Nowhere in the Act or the Code
does it state that a breach of the Act by law leads to a breach of the Code. Counsel for OMVIC
made no further submissions on how the Respondent violated the Code, other than to repeat its
violations of the Act, and its decision to ignore the advice of OMVIC. The Panel found that
counsel for OMVIC did not present a detailed argument for the allegations that the Respondents
had violated the Code. As noted, there is no requirement that a violation of the Act is an
automatic breach of the Code and, as such, it was incumbent upon counsel for OMVIC to
support its allegations with detailed submissions supported by evidence on record._

In the Panel's view, the threshold for finding a breach of the Code, and in particular a
finding that the Respondent's conduct was unprofessional and unbecoming, is higher than just
violating the Act. A finding such as this speaks to the public image of the Respondent, and
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